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MEMORANDUM & ORDER

Pantffs filed suit againgt defendants asserting various clams arisng out of defendants
acquistion of plantff Horizon Marine LC, an duminum boat manufacturing company.
Specificdly, plantiffs Horizon Holdings, LLC f/k/a Horizon Marine LC (hereinafter “Horizon™)
and Geoffrey Pepper damed that defendants breached both the express terms of the purchase
agreement entered into between the parties and the duty of good faith and fair dedling implied in
the purchase agreement. Paintiffs Horizon and Mr. Pepper further clamed that defendants made
a vaidy of fraudulent misrepresentations to them for the purpose of inducing plaintiffs to enter
into the purchase agreement. In addition, plaintiffs Cassandra O’ Tool and John O'Tool aleged that
defendants breached the employment agreements signed by them. Ms. O'Tool further aleged that
defendants discriminated againg her on the basis of her pregnancy when they denied her a raise

and when they terminated her employment. Findly, Ms. O'Tool and Mr. Pepper clamed that




defendants unlawfully terminated their employment in retaiation for Ms. O'Tool’'s and Mr.
Pepper’s complaints of pregnancy discrimingtion.  For a more thorough understanding of the facts
of this case, please see the court’'s order resolving defendants motions for summary judgment,
Horizon Holdings, L.L.C. v. Genmar Holdings, Inc., _ F. Supp. 2d ___, 2002 WL 31255580
(D. Kan. Oct. 2, 2002).

In November 2002, plantiffs dams were tried to a jury and, at the concluson of the trid,
the jury returned a verdict in favor of plantiffs Horizon and Mr. Pepper on their breach of contract
dam in the amount of $2,500,000. The jury aso found in favor of the O'Tools on their clams
that defendants breached the O'Tools employment contracts and awarded Ms. O’ Tool the sum of
$63,200 and Mr. O'Tool the sum of $20,313. The jury found in favor of defendants on al other
cdams

This matter is presently before the court on three podt-trid motions—plaintiffs motion to
dter or amend the judgment (doc. #197); plaintiffs motion for attorneys fees, costs and expenses
(doc. #198); and defendants renewed motion for judgment as a matter of law pursuant to Rule
50(b) or, in the dternaive, motion for remittitur and/or new trid pursuant to Rule 59 (doc. #199).
As set forth in more detall below, plaintiffS motion to ater or amend the judgment is granted only
to the extent that a typographica error in the judgment will be corrected and is otherwise denied,
plaintiffs motion for attorneys fees, costs and expenses is granted in pat and denied in part; and
defendants  renewed motion for judgment as a matter of law, for remittitur and/or for a new trid

isdenied.




Defendants’ Renewed Motion for Judgment as a Matter of Law, for Remittitur
and/or for New Trial

Defendants seek podt-trid relief on al aspects of the jury’s verdict that are favorable to
plantffs  The primary thrust of defendants podt-tridl motion concerns the jury’s verdict of $2.5
million in favor of Horizon and Mr. Pepper on the breach of contract clam. According to
defendants, this award congtitutes a windfall unsupported by the facts or the law. Defendants urge
that plantiffs, as a matter of law, are not entitled to recover any damages in the form of lost earn-
out. In the dternative, defendants contend that the award must be remitted or a new tridl must be
granted on lost earn-out damages. Defendants also seek judgment as a matter of law on the jury’s
lidbility finding on the breach of contract dam, assarting that plaintiffs falled to present legdly
auffident evidence that defendants breached the express or implied tems of the purchase
agreement. Similarly, defendants move for judgment as a matter of law on the O'Tools clams
for breach of ther respective employment agreements or for a remittitur of those verdicts.
Fndly, defendants assert tha they are entitted to a new trid because the court erroneoudy
admitted parol evidence and erroneoudy indructed the jury on the duty of good faith and fair

dedling.

A. The Jury's Verdict in favor of Plaintiffs Horizon and Geoff Pepper on their Breach of
Contract Claim

The court fird addresses defendants argument that they are entitled to judgment as a matter
of law on the jury’s liability finding with respect to Horizon and Mr. Pepper’s breach of contract

dam. Judgment as a matter of law under Rule 50(b) “should be cautioudy and sparingly granted,”
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Black v. M & W Gear Co., 269 F.3d 1220, 1238 (10th Cir. 2001), and is appropriate only if the
evidence, viewed in the light most favorable to the nonmoving party, “points but one way and is
susceptible to no reasonable inferences supporting the party opposing the motion.” Sanjuan V.
IBP, Inc., 275 F.3d 1290, 1293 (10th Cir. 2002). In determining whether judgment as a matter of
lav is proper, the court may not weigh the evidence, consider the credibility of witnesses, or
subdtitute its judgment for that of the jury. See Turnbull v. Topeka Sate Hosp., 255 F.3d 1238,
1241 (10th Cir. 2001).

In essence, the court mugt &firm the jury verdict if, viewing the record in the light most
favorable to the nonmoving party, it contans evidence upon which the jury could properly return
a vedict for the nonmoving paty. See Roberts v. Progressive Independence, Inc., 183 F.3d
1215, 1219-20 (10th Cir. 1999) (ating Harolds Sores, Inc. v. Dillard Dep't Sores, Inc., 82
F.3d 1533, 1546 (10th Cir. 1996)). Conversdly, the court must enter judgment as a matter of law
in favor of the moving party if “there is no legdly suffident evidentiary basis . . . with respect to
a dam or defense . . . under the contralling law.” Deters v. Equifax Credit Information Servs.,
Inc., 202 F.3d 1262, 1268 (10th Cir. 2000) (quoting Harolds, 82 F.3d at 1546-47).

In thar papers, defendants assert that, as a matter of law, they did not breach the express
terms of the purchase agreement or the implied terms of the purchase agreement. The jury was
indructed that they could find in favor of plaintiffs on plantiffS breach of contract clam if they
found that plaintiffs had proved a breach of one or more express teems or a breach of the implied
duty of good fath and far deding. See Jury Indruction 12. Because the court concludes that

there was ample evidence presented a trid to support a finding that defendants breached the
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implied covenant of good fath and far deding, the court declines to address defendants
arguments concerning whether the evidence was auffident to support a finding that defendants had
breached any express terms of the purchase agreement.

According to defendants, plantiffs dam for breach of the implied covenant of good faith
and far deding fals as a matter of law because it purports to “add wholly new terms to the
contract” and “requires the court to rewrite or supply omitted providons to the purchase
agreement in contravention of Delaware law.” This is, of course, an accurate statement of
Deavare lav. See, eg., Cincinnati SVMSA Limited Partnership v. Cincinnati Bell Cellular
Systems Co., 708 A.2d 989, 992 (Dd. 1998) (“Deaware observes the well-established generd
principle that . . . it is not the proper role of a court to rewrite or supply omitted provisions to a
written agreement.”). Nonetheless, principles of good faith and fair deding permit a court to
imply certain terms in an agreement so as to honor the parties reasonable expectations when those
obligations were omitted, in the literd sense, from the text of the written agreement but can be
understood from the text of the agreement. Id. In delemining whether to imply terms in an
agreement, the proper focus is on “wha the parties likdy would have done if they had considered
theissueinvolved.” Id.

Nothing in this court’s indructions to the jury would have permitted the jury to “rewrite’
the purchase agreement or to inject into that agreement wholly new terms. In fact, the jury was

indructed, entirdy consgent with Delaware law, that they should consider “whether it is clear

The parties do not dispute that Delaware law governs plaintiffs claim that defendants breached the
terms of the purchase agreement, as that agreement contains an express choice-of-law provison.
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from what was expresdy agreed upon by the parties that the parties would have agreed to prohibit
the conduct complained of as a breach of the agreement had they thought to negotiate with respect
to that matter.” See Jury Ingruction 12. Defendants argue in their papers that Mr. Pepper did not
demongrate at trid that the parties would have agreed to prohibit the chdlenged conduct if they
had thought to negotiate about such conduct. Of course, defendants aso made this argument to
the jury. The jury rgected the argument and there was more than sufficient evidence presented
at trid to support that conclusion.

For example, the jury could have reedily concluded that, in light of the express agreement
that plantiffs would have an opportunity to redize up to $5.2 million in earn-out consideration
(defined in the agreement itsdf as part of the “purchase price’), that the parties would have agreed,
had they thought about it, that defendants would not be permitted to undermine Mr. Pepper’s
authority as presdent of Genmar Kansas, to abandon the Horizon brand name entirdy; to mandate
production of Ranger and Crestliner brands at the Genmar Kansas facility to the detriment of the
Horizon brand; or to reéimburse Genmar Kansas a only “standard cost”? for the manufacture of
Ranger and Crestliner boats thereby impairing redization of the earn-out. If the jury concluded
that defendants had engaged in such conduct (and there was sufficient evidence to draw such a

concluson), then the jury was free to conclude that such conduct was inconagtent with the spirit

The undisputed evidence at trid was that “standard cost” was the amount that it actually cost
Genmar Kansas to build the boat in terms of [abor, material and overhead. In other words, Genmar
Kansas was not making any profit on Ranger or Crestliner boats and, in most instances, was actudly losing
money on these boats because Genmar Kansas was not operating at maximum efficiency. Profits on these
boats that were built on the production line in the Genmar Kansas facility were earned by Ranger and
Crestliner when they in turn sold the boats to their dedler network.
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of the agreement concerning the earn-out consideration and that such conduct congtituted a breach
of the implied covenatt of good fath and far deding. In short, there is evidence in the record
upon which a jury could properly return a verdict for Horizon and Mr. Pepper on their breach of
contract clam. Judgment as a matter of law, then, is not appropriate.

Defendants dso assert tha they are entitled to judgment as a matter of law on Horizon and
Mr. Pepper’s breach of contract dam because plantiffs falled to present evidence upon which
a reasonable jury could have concluded that defendants acted in bad faith. In support of this
argument, defendants point to a Delaware Supreme Court decison defining “bad fath” as “the
conscious doing of a wrong because of a dishonest purpose or mora obliquity; it is different from
the negative idea of negligent in that it contemplates a sate of mind affirmatively operating with
furtive desgn or ill will.” See Desert Equities, Inc. v. Morgan Stanley Leveraged Equity Fund,
1, L.P., 624 A.2d 1199, 1209 n.16 (Dd. 1993). According to defendants, the evidence concerning
defendants course of conduct demonstrates only that defendants were attempting to make a profit

and that no evidence was presented that defendants were acting with any furtive design or ill will.

As an initid matter, the jury was ingructed that a “violaion of the implied covenant of good
fath and far deding implictly indicates bad fath conduct.” See Jury Ingtruction 12. Thus, the
court’s ingruction certainly requires that defendants conduct reflect some eement of bad faith.
While the jury was not required to find specificdly that defendants acted with furtive design or il
will in order to find that defendants had breached the covenant of good faith and fair dedling,

defendants have not directed the court to any cases suggeding that proof of a breach of the duty




of good fath and far deding is inedequate in the absence of proof of some furtive design or ill
will.  Certainly, the Desert Equities case does not suggest such a concluson. There, the court
defined “bad faith” only for purposes of contrasting the nature of that clam with a fraud clam in
explaning why it was rgecting the defendants argument that a plantiff must plead with
paticularity under Rule 9(b) a dam of bad fath. See 624 A.2d at 1208. The court, then, reects
defendants suggestion that evidence of some furtive design or ill will was necessary for a finding
of lidblity on plantiffs dam tha defendants breached the covenant of good faith and far deding.
See True North Composites, LLC v. Trinity Indus,, Inc., 191 F. Supp. 2d 484, 517-18 (D. Ddl.
2002) (rgecting argument that dament mugt prove that the other party acted “with furtive design
or ill will” in order to prove abreach of the covenant of good faith and fair dedling).

In any event, even assuming that plaintiffs were required to prove that defendants acted with
furtive design or ill will in order to prove a breach of the covenant of good faith and fair deding,
copious evidence was presented at trid demondrating that defendants acted with the requisite
“dishonest purpose” or “furtive design.” There was ample evidence, for example, that defendants
had ulterior motives for acquiring Horizon Marine, including the dedre to remove a potentiadly
ggnificant competitor from the market and the desire to obtain a facility in the “southern” market
dedicated primaily to the production of Ranger boats. There was adso substantiad evidence
demongrating that defendants course of conduct was intended to benefit defendants bottom line
to the financid detriment of Mr. Pepper.

In that regard, the jury could reasonably have concluded that defendants’ efforts to

undermine Mr. Pepper’s authority as president of Genmar Kansas and their decisons to abandon
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the Horizon brand name entirdy, to mandate the production of Ranger and Crestliner brands a the
Genmar Kansas fadlity and to remburse Genmar Kansas a only “standard cost” for the
manufecture of Ranger and Crestliner boats were al designed to either force Mr. Pepper to quit
his employment (thereby extinguishing Mr. Pepper’s right to collect any earn-out) or prevent Mr.
Pepper from achieving the profit margins necessary to redize his earn-out (because the formula
pursuant to which the earn-out was cdculated was weighted heavily in favor of the production of
Horizon boats). While defendants urge that such a characterization of the evidence smply makes
no sense because defendants themsadves made no money on the Horizon Marine acquisition (an
agument that defendants presented at length to the jury), the evidence was sufficient to support
the concluson that defendants believed (but were ultimately incorrect) that they could ill turn
a profit through the production of Ranger and Credtliner boats a Genmar Kansas while
gmultaneoudy preventing Mr. Pepper from redizing any earn-out by difling the production of
Horizon boats and remburdng Genmar Kansas only a standard cost for the production of other
boats. Smply put, anple evidence was presented from which the jury could reasonably conclude
that defendants conduct, taken as a whole, was in “bad faith,” regardiess of how that phrase is
defined.

In sum, the evidence presented a trid was more than adequate for the jury to conclude that
defendants breached the implied covenant of good fath and far deding. Defendants motion on

thisissueis denied.

B. The Jury’s Award of $2.5 Million for Lost Earn-Out Consideration




Defendants contend that they are entitled to judgment as a matter of law on Horizon and Mr.
Pepper's dam for damages for two separate but related reasons. First, defendants assert that
plantiffs presented no evidence whatsoever for the jury to ascertain what postion plantiffs would
have been in if the purchase agreement had been properly performed. Second, defendants assert
tha Delaware lawv precludes any recovery because Genmar Kansas was a new busness with no
profit hisgory and no evidence was presented from which the jury could conclude that Genmar
Kansas was reasonably certain to redize the gross profit magins necessary to achieve any ean-
out under the agreement. In the dternative, defendants seek an order remitting the award to

nomina damages of one dollar or anew trid on the issue of damages.

1 Judgment as a Matter of Law

The jury was ingructed that if they found that defendants had breached the purchase
agreement and that plantiffs sustained damages as a result of that breach, then Horizon and Mr.
Pepper were entitled to compensation “in an amount that [would] place them in the same position
they would have been in if the purchase agreement had been properly performed.” See Jury
Ingtruction 13. According to defendants, plantiffs made no effort to explan to the jury how,
assuming defendants had performed thar contractud obligations in good faith, Genmar Kansas
would have ever met the requidite gross profit margins or generated the gross revenues necessary
to entitte them to substantid earn-out payments. Stated another way, defendants urge that there
was Imply no evidence presented at trid that Genmar Kansas would have been profitable absent

defendants breach of the purchase agreement.
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The evidence presented at trid, however, was more than sufficient to permit the jury to
conclude that Genmar Kansas would have been profitable absent defendants breach. Mr. Pepper,
for example, tedtified on the second day of his direct examination that, in his mind, the requigte
13 percent gross profit margin was reasonable and obtainable based on his prior experience with
other industry boat companies. According to Mr. Pepper, he had worked for other companies
where the gross profit margins ranged from 15 percent to 30 percent, so the 13 percent figure
seemed “low” to hm.  Mr. Pepper further testified that during the time that he was responsible for
directing Lowe's manufacturing operations® Lowe achieved gross profit percentages in the range
of 30 percent. Mr. Pepper cautioned, however, that he needed a certain level of autonomy with
respect to the management of Genmar Kansas to ensure that Genmar Kansas would redize the
profits and revenues necessary for Mr. Pepper to obtan the earn-out. Specificaly, Mr. Pepper
tedtified on the fird day of his direct examination that he sought (and recelved) assurances from
Mr. Oppegaard and Mr. Cloutier that they would “dlow [him] to do what is necessary in managing
the company to obtain that earn-out.” According to Mr. Pepper, Mr. Oppegaard further assured
him that he would be in control of Genmar Kansas operations and that he would be able to make
the “ operation decisions necessary” to obtain the earn-ouit.

The evidence presented at trid was adso suffident from which the jury could conclude that
Horizon Marine, just prior to defendants acquisition, was about to “bresk into the black” and turn

a profit. Mr. Pepper, for exanple, tedtified on the firsd day of his direct examination that Horizon

3Loweis another duminum boat manufacturing company. Mr. Pepper worked for Lowe for nearly
ten years, ultimately Lowe was purchased by defendants.
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Maine was enjoying dgnificat progress in lae 1997 and the first sx months of 1998. Mr.
Pepper fully expected Horizon Maine to start meking a profit in 1998. Indeed, the opinions and
perspectives of other people associated with the acquistion lent additional credence to Mr.
Pepper's bdiefs.  Mr. Pepper tedtified on direct examination, for example, that Bill Ek, a
consultant for defendants who visted the Horizon Marine facility in November 1997, was
“amazed’ a “how far [Horizon Maring] had come in such a short period of time” Mr. Oppegaard
testified on cross-examination that Mr. Ek had advised him that Mr. Pepper was “the best product
development person in the indusry.” Smilarly, the jury heard testimony on the firs day of Mr.
Pepper’s direct examination that Mr. Oppegaard was impressed and excited about what Mr. Pepper
had been dle to accomplish with Horizon Maine in a short period of time. In fact, Mr.
Oppegaard, ater megting Mr. Pepper and vigting Horizon Maine for the fird time sent an
internd memorandum to his executive team in which he described Mr. Pepper and the Horizon
product as “a mgor competitor if left done to grow.” Mr. Oppegaard adso testified on cross-
examination that he anticipated that Horizon Marine would grow very fast.

From this evidence, a reasonable jury could infer that if defendants had allowed Mr. Pepper
to direct the daly operations of Genmar Kansas, then Mr. Pepper would have been able to achieve
the requidte gross profit margins to redize the earn-out. See Harrington v. Hollingsworth, 1992
WL 91165, at *4 (Dd. Super. Ct. Apr. 15, 1992) (in breach of contract case, lost income damages
not speculative where commercia fisherman testified that had the defendant constructed his larger
commercid fishing boat on time, he would have been able to catch more sea bass and double his

annud income fisheman's tesimony was aufficent to edablish damages with reasonable
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probability where his projections were based on bass fishing industry, an industry with which
plaintiff was familiar and in which he had participated for 20 years).

Moreover, defendants attempted to demondrate at trid-through both argument and the
examindion of witnessesthat plaintiffSs clam for damages based on the eanout was
unreasonable because it was uncertain whether the company would have been able to meet the
requiste profit margins and revenues. Defendants efforts in that regard apparently had some
impact—the jury awarded only hdf of the total earn-out consderation. Presumably, then, the jury
concluded that plantiffs had not proved loss of the totd earn-out amount with reasonable
cetanty. Findly, any doubt concerning the amount of damages sustained by plantiffs is resolved
aganst defendants. As the breaching party, defendants “should not be permitted to reap advantage
from [ther] own wrong by ingding on proof which by reason of [their] breach is unobtainable”
See E Allan Farnsworth, Contracts 8§ 12.15 at 922 (2d ed. 1990); accord Restatement (Second)
of Contracts 8 352 cmt. a (Any doubts in the proof of damages are resolved against the party in
breach because “[@ party who has, by his breach, forced the injured party to seek compensation
in damages should not be dlowed to profit from his breach where it is established that a significant
loss has occurred.”).

In a related argument, defendants contend that they are entitled to judgment as a matter of
lav on plantiffs dam for damages because, under Delaware law, “a new business with no profit
history cannot obtain lost profit damages” See Defs. Br. a 7. On its face, then, defendants
agument is premised on the idea that plantiffS damages for lost earn-out condderaion is the

equivdent of an award for damages based on lost profits. Given the nature of the earn-out
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congderation at issue in this case, however, it is Smply not appropriate to subject plaintiffs clam
for damagesto atraditiond lost profits andyss.

To be sure, Genmar Kansas profitability was an important component of the earn-out
foomula However, unlike those cases in which one party seeks to recover lost profits when the
isue of whether that paty could reasonably expect such profits is in dispute, the parties here
agreed at the outset of thar rdationship that it was reasonable for Mr. Pepper to expect an
additional $5.2 million in earn-out consideration pursuant to a formula developed by defendants.
Indeed, the parties agreed that the earn-out consderation was part of the tota purchase price for
the acquigtion-an agreement that is reflected in Artide 2 of the contract, which states that the
“Cash Condderation and the Earn-Out Consideration described in Section 2.2 below are referred
to in this Agreement in the aggregate as the ‘Purchase Price.”” See Trid Ex. 227a § 2.1. As Mr.
Pepper explaned on the second day of his direct examination, defendants initidly proposed the
earn-out condderation as “more of an incentive-type thing” separate and agpart from the purchase
price. However, after multiple discussons during which Mr. Pepper, Mr. Oppegaard and Mr.
Cloutier dl agreed that the earn-out was obtanable and that Mr. Pepper would be given the
requisite autonomy to obtain the earn-out, defendants ultimately agreed to include the earn-out as
part of the purchase price.

While both parties agreed at trid that the earn-out was not a “guarantee,” ample evidence
was presented that dl parties believed there to be “reasonable probability” that Mr. Pepper would
redize the ful amount of the earn-out. Indeed, on his direct examination, Mr. Pepper testified that

both Mr. Cloutier and Mr. Oppegaard assured him that the earn-out was obtainable. On his cross-
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examination, Mr. Pepper tedified that he advised his investors in writing that “the management of
Horizon believes there is a reasonable probability that . . . the earn-out condderation will be
achieved.” Similarly, Mr. Cloutier testified on direct examination that he he believed a the time
of the transaction that Mr. Pepper had a “very redidic’ opportunity to achieve the earn-out.
Moreover, on cross-examination, Mr. Cloutier testified that he believed that the earn-out portion

of the purchase agreement was achievable based in part on defendants own internd projections.

In thelr papers, defendants now characterize thar assurances and beliefs that the earn-out
was obtanable as mere “pre-contractual guesswork” and contend that to permit plaintiffs to
recover damages based on such guesswork without considering Genmar Kansas “actud
peformance” is to provide plantffs with an “unwarranted windfdl.”  This argument, however,
ignores the ggnificance of the jury’s implicit findingthat Genmar Kansas actud performance
would have been different (indeed, it would have been profitable) had defendants performed ther
obligations under the purchase agreement condstent with plantiffS reasonable expectations. In
other words, the jury egpparently found that defendants conduct, induding undermining Mr.
Pepper’'s managerid authority and requiring increased production of multipe modds of Ranger
boats, had the effect of rendering Mr. Pepper unable to perform as he had planned, unable to
operate Genmar Kansas appropriately and ultimatdy unable to succeed in achieving any earn-out
congderation. For these reasons, defendants reliance on the actua performance of Genmar
Kansas as a basis for judgment as a matter of law is misplaced.

In sum, the court rgects defendants attempt to andyze plaintiffs clam for damages as one
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for logt profits. The jury’s award of $2.5 million is not speculative and is supported by evidence
tha Genmar Kansas would have been profitable and that the earn-out would have been obtainable

if defendants had performed in good faith their obligations under the purchase agreement.

2. Remittitur

As an dterndive to thar argument that they are entitled to judgment as a matter of law on
plantiffs cam for damages in the form of log earn-out, defendants maintan that this court
should enter a remittitur reducing the $25 million verdict to nomind damages of one dollar in
light of the “utterly speculative nature’ of the lost earn-out damages. Of course, the court has
already concluded that the jury’s award of $2.5 million was not speculative, so the motion for
remittitur is denied. In any event, under Delaware law, the court may order a remittitur only if the
verdict “is so grossy out of proportion as to shock the Court’'s conscience” See Gillenardo v.
Connor Broadcasting Delaware Co., 2002 WL 991110 at *10 (Dd. Super. Ct. Apr. 30, 2002)
(dting Mills v. Telenczak, 345 A.2d 424, 426 (Dd. 1975)); see also Century 21 Real Estate
Corp. v. Mergj Int'l Investment Corp., 315 F.3d 1271, 1281 (10th Cir. 2003) (in assessing
measure of damages awarded pursuant to contract containing choice of law provison, digrict
cout mug follow chosen date€'s lawv—dbsent any agument that choice of lawv provison is
unenforcegble-including that date’ s law concerning remittitur).

Agan, the jury had before it suffident evidence to conclude that plantiffs would have
redized a ggnificant portion of the earn-out consderation had defendants performed in good fath

thar obligations under the contract. The $2.5 million verdict represents exactly hdf of the entire

16




eanout portion of the purchase agreement and exactly hdf of what the plaintiffs sought to
recover on thar breach of contract dam. The award is not excessive, it is not unreasonable, it
does not shock the court’'s conscience and, thus, it will not be remitted. See id. at 1282-83
(effirming didrict court’s refusd to remit $700,000 verdict on breach of contract claim, despite
concerns about rdiability of tedimony concerning logt profits and “unredidic’ projections,

district court reviewed award under “shock the conscience” standard).

3. New Trid

Defendants  find arguments with respect to the jury’s verdict on plantiffS breach of
contract clam is that they are entitled to a new trid because the verdict is agang the weight of
the evidence and the result of passon and pregjudice. Ddaware law permits a district court to set
asde a verdict and order a new trid only if “the evidence preponderates so heavily against the jury
verdict that a reasonable jury could not have reached the result.” See Gannett Co. v. Re, 496 A.2d
553, 558 (Dd. 1985). For the reasons set forth above in connection with defendants motion for
judgment as a matter of law, the court concludes that evidence presented at trid was aufficient for
the jury to have reached the reault that it did. Similarly, for the reasons explained above, the court
cannot conclude that the verdict is so clearly excessve as to indicate that it was the result of
passion or preudice. See Yankanwich v. Wharton, 460 A.2d 1326, 1332 (Dd. 1983) (“A verdict
will not be disturbed as excessve unless it is s0 clearly so as to indicate that it was the result of
passon, preudice, patidity, or corruption; or that it was manifestly the result of disregard of the

evidence or gpplicable rules of law.”). The jury’s verdict of $2.5 million on plaintiffs breach of
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contract clam will stand.

C. The Jury' s Verdictsin favor of Cassandra O’ Tool and John O’ Tool

The jury dso found in favor of Cassandra O'Tool and John O'Tool on ther clams that
defendants breached the O'Tools employment contracts. The jury awarded Ms. O'Tool the sum
of $63,200 and Mr. O'Tool the sum of $20,313. Defendants assert that they are entitled to
judgment as a matter of law on the O'Tools clams for breach of their employment contracts or,
in the dternative, tha they are entitted to a remittitur reducing the damages awarded to the

O'Tools. For the reasons explained below, defendants motion is denied.

1 Judgment as a Matter of Law

At trid, Cassandra and John O'Tool argued that defendarts breached the express terms of
thair respective employment agreements.  Specificdly, the O'Tools maintained that, pursuant to
the express language of their employment agreements, defendants could not discharge Mr. or Ms.
O'Tool prior to the end of an initid threeyear employment period except in four narrow
circumstances and tha they were not discharged for any of those four reasons. In support of their
agument, the O'Tools highlighted for the jury section 3 and section 7 of their employment
agreements:

3. Term of Employment. This Agreement shdl have a term of three (3) years,
subject to earlier termination pursuant to the provisons of Section 7 hereof.

* % % %
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7. Termination and Severance.

(@ This Agreement may be terminated prior to the end of the three
(3) year term by Genmar Kansas for (i) cause, (i) lack of adequate
job performance as determined by Genmar Kansas' President and the
Presdent of Genmar Holdings, (i) death of Employee, or (iv)
disability of Employee.

(b) In the event Genmar Kansas terminates Employee's employment
for any reason other than temination for cause, death or disability
Employee shdl be entitled to Sx (6) months of severance pay a the
base sdlary Employee is earning on the date of such termination.

Defendants attempted to convince the jury, and now the court, that the O Tools were
terminated for “lack of adequate job performance’ consgtent with section 7 of their employment
contracts. The jury clearly regected defendants argument and, in finding that defendants breached
the O'Tools employment contracts, concluded that the O'Tools were not terminated for
inadequate job performance or any other reason set forth in section 7. Indeed, ample evidence was
presented at tria to support the jury’s concluson. In that regard, the jury could have concluded
(and presumably did conclude) that the O'Tools were terminated not because of any performance
issues but because of thar familid ties with Geoff Pepper, the key individua with whom
defendants were attempting to sever their relationship. In other words, the jury could have eadsly
concluded from the evidence presented at trial that defendants terminated Mr. and Mrs. O’ Tool
because defendants believed it would be awkward to retain the O'Tools after terminating Geoff
Pepper.

Another posshility, equdly supported by the evidence, is that the jury concluded that the

O'Tools were terminated for inadequate job performance but that the assessment of ther job
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performance was not, as required by section 7, “determined by Genmar Kansas' President and the
Presdent of Genmar Holdings” Specificdly, the jury could have concluded that Mr. Pepper was
dill sarving as the president of Genmar Kansas during the relevant time period and that Mr. Pepper
had not determined that his daughter and son-in-law were performing inadequately. Moreover, the
jury could have concluded from the evidence presented at tria that Mr. Oppegaard, the president
of Genmar Holdings, had smply not made an assessment of the O'Tools job performance. In fact,
Mr. Oppegaard tedtified at trid that he had never discussed with Mr. Pepper the adequacy of the
O'Tools job performance and that he did not make the decision to terminate the O’ Toals.

Defendants also raterate their argument (made a the summary judgment stage, to the court
a the close of plantffs case and to the jury throughout the trid) that Section 12 of the O’ Tools
employment agreements eviscerates any notion that the O'Tools were guaranteed employment for
a three-year trm.* Section 12 of the agreement, entitled “Miscdlaneous,” contains the following
sentence “This Agreement shdl not give Employee any right to be employed for any specific
time or otherwise limt Genmar Kansas right to terminate Employee's employment a any time
with or without cause” As the court noted in its summary judgment order, however, any ambiguity
created when sections 3 and 7 are read together with section 12 was for the jury to resolve and
defendants certanly are not entitled to judgment as a matter of law on the O'Tools breach of

contract dams based on the language of section 12. See Horizon Holdings, L.L.C. v. Genmar

“In their papers, defendants also assert that section 4 of the employment agreements supports their
argument that the O’ Tools were not guaranteed a specific term of employment. Defendants, however, have
not mentioned section 4 at any time prior to filing their renewed mation and certainly did not highlight this
section for the jury.
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Holdings, Inc,  F. Supp. 2d __ , 2002 WL 31255580, a *19 (D. Kan. Oct. 2, 2002).
Moreover, the jury could have concluded that section 12, read literdly, gives only Genmar Kansas
the rngt to terminate an employee for any reason whatsoever and that, in contrast, Genmar
Holdings and Genmar Industries are bound by the language of sections 3 and 7.

In sum, the court certainly cannot conclude as a matter of law that the O'Tools were
terminated for lack of adequate job performance consgent with section 7 of ther employment
agreements or that the O’ Tools were not guaranteed any specific term of employment. The record
contains more than sufficient evidence upon which the jury could properly return a verdict for the

O’ Tools on their breach of contract clams.

2. Remittitur

In the dternative, defendants urge that the damages awarded by the jury to the O’ Tools are
excessve and agang the weght of the evidence and, as a result, they ask the court to enter an
order of remittitur reducing the awards. The court begins with defendants arguments concerning
the jury’s award of $63,200 to Ms. O'Tool. According to defendants, Ms. O’ Tool’s lost wages for
the rdevant time period were only $52,000 and thus, the jury mus have awarded Ms. O’ Tool more
than $11,000 in log MIP eanings (a bonus pursuant to defendants Management Incentive
Program). Defendants urge that the $52,000 in lost wages must be reduced because the jury failed
to deduct from this amount any wages that Ms. O'Tool could have earned if she had made
reasonable efforts to obtain other employment.

Of course, the burden was on defendants to prove that Ms. O'Tool faled to mitigate her
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damages. See Leavenworth Plaza Assocs, L.P. v. L.A.G. Enterprises, 28 Kan. App. 2d 269, 272
(2000) (citing Kelty v. Best Cabs, Inc., 206 Kan. 654, 659 (1971); Rockey v. Bacon, 205 Kan.
578, 583 (1970)).° Defendants spent very little time on this issue at trid. They presented no
evidence regarding any specific jobs that might have been available to Ms. O'Tool and, in contrast,
plantiffs presented evidence reflecting that Ms. O'Tool did, in fact, atempt to find dternative
employment but was unsuccessful.  Ultimately, defendants smply failed to carry their burden on
the mitigation issue.

Defendants further contend that the jury’s cdculaion of Ms. O’'Tool’s lost MIP earnings
was inaccurate. Congstent with the evidence presented by plaintiffs at trid, the jury apparently
awarded Ms. O'Tool approximately $11,000 in lost MIP earnings, representing 20 percent of Ms.
O'Tool's ay. Sgnificantly, defendants do not contet that Ms. O'Tool’'s employment
agreement provided that her MIP compensation would be 20 percent of her sdary assuming that
both Genmar Holdings and Genmar Kansas met thar operating profit goals. Moreover, defendants
do not contest that 20 percent of Ms. O'Tool’s sdary over the rdevant 15-month period a issue
(the time of her termindion through the time when Ms. O'Tool's employment contract would have
expired) would be roughly $11,000.° Rather, defendants urge that the jury incorrectly assumed

that both Genmar Holdings and Genmar Kansas would have met their operating profit goas during

>The parties do not dispute that Kansas law governsthe O’ Tools' breach of contract dlaims asthe
O’ Tools employment contracts contained a provision identifying Kansas law asthe parties' choice of law.

®In their papers, defendants assert that 20 percent of Ms. O’ Tool’s sdlary isonly $8320. That
figure, however, is based on Ms. O' Tool’s annud sdary of $41,600 instead of the total sdary that Ms.
O’ Tool would have earned over the relevant 15-month period.
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the rdevat time frame-an assumption that defendants characterize as “clearly erroneous’ in light
of the fact that Genmar Kansas never reached the operating profits necessary to generate MIP
payments.

Smilarly, defendants contend that the jury improperly caculated Mr. O'Tool’s lost MIP
earnings when it awarded him $20,313. In that regard, the jury’s verdict represents only lost MIP
eanings as it was undisputed that Mr. O’'Tool earned more money in his subsequent job than he
would have earned if he had stayed at Genmar Kansas. Defendants do not dispute that Mr. O'Tool’s
employment contract provided that his MIP compensation would be 25 percent of his sdary
(essuming that both Genmar Holdings and Genmar Kansas met their operating profit gods).
Defendants dso do not dispute that the jury’'s verdict of $20,313 represents —amost to the
penny—25 percent of Mr. O'Tool’s annud salary of $65,000 over the course of 15 months.” Again,
defendants mantain only that the jury incorrectly assumed (or wildly speculated) that both Genmar
Holdings and Genmar Kansas would have met ther operating profit goas during the relevant time
frame and that, in fact, Genmar Kansas never met the requisite profit gods.

Of course, defendants had the opportunity to make this argument to the jury and did, in fact,
make this argument to the jury. The jury, as it was entitled to do, rgected this argument and plainly
adopted plaintiffs theory, thoroughly developed at trid, that Genmar Kansas would have reached

its operating profit goas but for defendants breach of ther obligaions under the purchase

"When Mr. O' Tool’sannud sdary istrandated into a monthly saary, and that monthly salary is
multiplied by 15 months (measured from the time of Mr. O’ Tool’ s discharge through the time when Mr.
O'Tool’s employment contract would have expired), histotal lost sdlary is $81,249.90 (65,000/12 =
$5,416.66 per month x 15). Twenty-five percent of $81,249.90 is $20,312.47.
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agreement, induding thar duty of good faith and fair dedling. In short, the jury’s award of $63,200
to Ms. O'Tool and $20,313 to Mr. O’ Tool does not shock the conscience of this court and, thus,
no remittitur will be issued. See Dougan v. Rossville Drainage Dist., 270 Kan. 468, 486 (2000)
(court has the power to issue a remittitur where a verdict is s0 manifestly excessve that it shocks
the conscience of the court); see also Century 21 Real Estate Corp. v. Merg Int'l Investment
Corp., 315 F.3d 1271, 1281 (10th Cir. 2003) (in assessing measure of damages awarded pursuant
to contract contaning choice of law provison, district court must follow chosen date's
lav—absent any argument that choice of law provison is unenforcesble-induding that state's law

concerning remittitur).

D. Remaining Arguments in Support of New Trial

Hndly, defendants assert that they are entitled to a new trid pursuant to Federd Rule of
Civil Procedure 59(a) in ligt of two “subsantid errors of law” committed by the court.
Specificdly, defendants contend that the court erred in admitting parol evidence of the parties
negotiations prior to the execution of the purchese agreement and that the court erred in its
ingruction to the jury regarding the appropriate standard for determining whether defendants
breached the implied covenant of good fath and far deding. The court addresses each of these

arguments in turn and, as explained below, reects both arguments.

1. Admission of Parol Evidence

In thar motion, defendants initidly argue that the court erred when it admitted, over
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defendants  objection, parol evidence of the parties negotiations to support plantiffS cam that
they were fraudulently induced into executing the purchase agreement.  Curioudy, defendant
concedes (in the same paragraph) that the law permits such evidence to prove fraudulent
inducement.  What defendants are redly arguing is that parol evidence is inadmissble to prove
bad fath in a breach of contract dam and that the jury should not have been permitted to consider
evidence of the parties negotidions (and, more specificdly, ord assurances made to plantiffs
by defendants prior to the execution of the agreement) in connection with plantiffs claim that
defendants breached the implied duty of good faith and fair dedling.®

While defendants objected a trid to the admisson of parol evidence concerning the
parties negotiations, they did not, once the court ruled that such evidence was dealy admissble
with respect to plantiffs fraud dam, request a limiting indruction or even rase the issue of
whether such evidence was admissble with respect to plantiffs breach of contract clam. In fact,
defendants concede, as they mudt, that they falled to request a limiting ingruction. Defendants,
however, urge that parol evidence is a rule of subgantive law that is not waved by the falure to
object to its admisson. See Carey v. Shellburne, Inc., 224 A.2d 400, 402 (Dd. 1966). While
this is cetanly true, there is nonetheless an evidentiary objection—~+elevance under Federal Rules
of Evidence 401 and 402-that defendants should have made (and did not) if they desired to

preclude the jury from conddering such evidence with respect to plaintiffs breach of contract

8This argument presupposes that the jury considered such evidence in connection with plaintiffs
breach of contract claim. Defendants, of course, have no way of knowing that the jury did, in fact, consder
such evidence in its assessment of the breach of contract clam.
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dam. Because defendants faled to raise a timey objection to the admisson of such evidence
on that bass and request a limiting indruction, the court reviews the admisson of the evidence
under the“plain error” standard. See Fed. R. Evid. 103(d).

The court readily concludes that the admisson of evidence concerning the parties
negotiations prior to executing the purchase agreement was not plain error. In fact, the point
largdy is moot because the court, even if defendants had brought the issue to the court’s attention
a trid, would have permitted the jury to condder such evidence in connection with plantiffs
dam that defendants breached the implied covenant of good faith and fair deding. In other words,
the court would have overruled any objection that defendants might have made in this regard.

The parol evidence rule requires the court to exclude “extraneous evidence that varies or
contradicts the teems of a unified written ingrument.” True North Composites, LLC v. Trinity
Indus., Inc., 191 F. Supp. 2d 484, 514 (D. Dd. 2002) (citation omitted). Because defendants have
not shown (much less argued) that the evidence presented a trid concerning the parties
negotiations varied or contradicted the tems of the purchase agreement, such evidence sImply
does not require invocation of the parol evidence rule. Morever, because the purchase agreement
was dlent with respect to the majority of the issues discussed by the parties prior to the execution
of the agreement (e.g., the number of Ranger boats that Genmar Kansas would be expected to
produce or whether Genmar Kansas would be expected to produce any sister-brand boats at all),
evidence concerning the parties pre-acquistion negotiations is entirdy appropriate to provide
context for plantiffs dam that defendants breached ther duty of good faith and far deding. See

id. a 514-15 (denying motion for new tria based on court’s aleged error in admitting parol
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evidence of transaction underlying written agreement because evidence provided context to good-

fath-and-far-deding dams and tesimony did not vary or contradict the terms of the agreement).

In other words, evidence concerning what the parties discussed prior to executing the
agreement, to the extent such evidence, as here, does not contradict the agreement, is entirdy
rdevant to whether defendants breached the covenant of good faith and far deding because the
paties reasonable expectaions a the time of the contract formation determine the
reasonableness of the chdlenged conduct. See id. at 516 (evidence concerning course of dedings
between the parties prior to execution of agreement was reevant to claim that party breached the
covenant of good faith and fair dedling because such evidence illuminated the parties expectations
of each other at the time of contract formation).

To conclude, then, defendants have not shown that the parol evidence rule required
exduson, at least for purposes of plantiffs breach of contract clam, of evidence concerning the
parties negotiations prior to the execution of the purchase agreement. The court rgects

defendants contention that it erred by alowing the jury to consider such evidence.

2. The Good Faith and Fair Dedling Ingtruction
Defendants find argument in support of their motion for a new trid is that the court erred
in its indruction to the jury concerning the duty of good faith and fair deding. In its instructions,

the court explained the duty, under Delaware law, asfollows.
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[T]he law imposes a duty of good fath and far deding in every contract. This duty

is a contract term implied by courts to prevent one party from unfairly taking

advantage of the other party. This duty includes a requirement that a party avoid

hindering or preventing the other party’s performance. The implied covenant of

good fath and far deding emphasizes fathfulness to an agreed common purpose

and consgency for the judified expectations of the other party. The parties

reasonable expectations a the time of the contract formation determines the

reasonableness of the challenged conduct. A violation of the implied covenant of

good faith and fair dedling implicitly indicates bad faith conduct.

In determining whether defendants breached the implied covenant of good

fath and far deding, you may consder whether it is clear from what was expressy

agreed upon by the parties that the parties would have agreed to prohibit the conduct

complained of as a breach of the agreement had they thought to negotiate with

respect to that matter.
See Jury Indruction 12. The court’s ingtruction, in large part, was based on an instruction given
by another federa court gpplying Delaware law concerning the duty of good faith and far deding,
True North Composites, LLC v. Trinity Indus., Inc., 191 F. Supp. 2d 484 (D. Del. 2002). In True
North, the court, faced with a motion for a new trid based an dleged errors in the good faith and
far deding ingruction, reviewed its indruction and found it to be “consonant with Delaware law.”
Id. at 517-18. Specificaly, the court noted that its instruction “tracks the language of 8§ 205(a) of
the Restatement (Second) of Contracts (1979), which has been used by Delaware courts to explain
the duty of good faith.” Id. at 518.° In short, the court readily concluded that its instruction on the
duty of good faith and fair deding wasnot in error. Id.

Defendants urge, as they did a the ingruction conference, that any proper instruction on

the duty of good faith and far deding under Delaware law mug require a finding that the conduct

*While the court in True North referenced § 205(a) of the Restatement (Second), that Restatement
does not contain a § 205(a); the court intended to reference comment a of § 205.
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a issue involved “fraud, deceit or misrepresentation.”  Defendants proposed ingtruction, for
example, contained the following sentence that the court expresdy rgected: “To prove defendants
breached the inplied duty of good fath and far deding in the Purchase Agreement, plaintiffs must
demonstrate that defendants engaged in conduct of fraud, deceit or misrepresentation.” See Def.
Proposed Ingruction 5. This proffered language is derived from Corporate Property Associates
6 v. Hallwood Group Inc., 792 A.2d 993 (Dd. Ch. 2002), a trial court decision from the Court
of Chancery in Delaware. In that case, a commercia dispute, the Vice Chancellor stated that a
damant seeking to prove a breach of the implied covenant of good fath and far deding “must
aso demondrate that the conduct a issue involved ‘an aspect of fraud, deceit or
misrepresentation.”” 1d. a 1003. At the indruction conference, defendants relied soldy on the
Corporate Property case to support thar proffered ingtruction. Indeed, defendants did not direct
the court to any other Delaware case-much less a Delaware Supreme Court case or a federa case
interpreting Delaware law—in which a court required a finding of fraud, deceit or misrepresentation
to support a breach of the covenant of good faith and far deding in the context of a commercia
transaction.

As the court explained at the conference, the tria court in Corporate Property cites only
to Merrill v. Crothall-American, Inc., 606 A.2d 96, 101 (Dd. 1992) in support of the “fraud,
deceit or migrepresentation” language. The Merrill case involved an employment-at-will contract
and the court hdd that when the conduct of an employer in the employment-at-will context rises
to the level of fraud, deceit or misrepresentation, then the employer will have violated the implied

covenant of good faith and fair dealing. 1d. Interestingly, the Merrill court, in turn, relies on two
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cases from two other state courts in support of its concluson that an eement of fraud, deceit or
misrepresentation mus be present before an employer violates the covenant of good faith and fair
deding. 1d. Those cases, Magnan v. Anaconda Indus., Inc., 429 A.2d 492 (Conn. Super. Ct.
1980) and A. John Cohen Ins. v. Middlesex Ins. Co., 392 N.E.2d 862 (Mass. App. Ct. 1979), both
arise in the employment-at-will context.

In the limited and unique context of employment-at-will, requiring an employee to prove
that his or her employer’s conduct amounted to fraud in order to show a breach of the duty of good
fath and far deding is entirdy condstent with the notion of an a-will employment reationship.
For in the absence of a showing of fraud, the covenant of good fath and far dealing could not
operate in the employment-at-will context without wholly defeating the benefit for which the
parties bargained-the employer’s ability to discharge the employee and the employee's ability to
quit his or her employment for good reason, bad reason or no reason a al. Stated another way,
paties to an a-will employment reationship are gengdly not subjected to any good faith
standard.’® On the other hand, in the context of a commercia transaction like the one presented
here, the implied covenant of good fath and far deding-es it is typicdly applied (i.e., without a
requirement of fraud)—does not conflict with the benefit for which paties to a commercid
transaction generdly bargan. For these reasons, the court reiterates its belief that the trial court

in Corporate Property incorrectly incorporated into the commercia context the “fraud, deceit

%For this reason, many states, including Kansas, have hdld that there is Smply no implied covenant
of good faith and fair dedling in the employment-at-will context. See, e.g., S. Catherine Hosp. of Garden
City v. Rodriguez, 25 Kan. App. 2d 763, 765 (1998) (Kansas does not recognize any good faith
obligation in the employment-at-will context) (citing cases).
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or misrepresentation” language from the employment-at-will context of Merrill. Defendants,
for the firg time, now aso cite to a Delaware Supreme Court case that they assert regects the
diginction that this court has drawn between the commercid context and employment-at-will
context. Specificdly, defendants rdy on Cincinnati SMSA Limited Partnership v. Cincinnati
Bdl Cdlular Systems Co., 708 A.2d 989 (Dd. 1998) and contend that in Cincinnati Bell the
Dedaware Supreme Court “made clear that the same standard applied by the Delaware court in
Merrill should dso be applied in the commercid contract context.” Defendants characterization
of the Cincinnati Bell case is amply inaccurate; in fact, that case supports this court’s concluson
that any requirement that a party prove fraudulent conduct to demonstrate a violation of the duty
of good faith and fair dedling is limited to the employment-at-will context.

In Cincinnati Bdl, the Delavare Supreme Court reviewed a decision by the Court of
Chancery dismissng, pursuant to Rule 12(b)(6), a good fath and far deding dam aisng in the
context of a limited partnership agreement. Id. at 990. Specificdly, the Delaware Supreme Court
afirmed the lower court’'s concluson that the implied covenant of good fath and far deding
could not provide a bass for implying additional noncompete obligations in a limited partnership
agreement where the agreement’'s noncompete clause was unambiguous. Id. a 993-94. In 0

holding, the Cincinnati Bell court emphasized that “implying obligations based on the covenant

M1t may be that the court in Cor porate Property was Smply using the fraud language as
a short-hand for the concept of bad faith. The point, however, is that the court falsto explain why it is
utilizing that language and fails to provide any ingght into the sgnificance, if any, of that language, such as
whether a party bringing a good faith and fair degling clam would be held to proving the dements of fraud
(e.g., fdse representation, scienter and reliance) in order to prevail.
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of good fath and fair deding is a cautious enterprise” 1d. at 992.

Tracing the deveopment of the implied covenant under Delaware law, the court in
Cincinnati Bell noted that the Merrill case was the fird case in which the court “fird recognized
the limited application of the covenant to inducement representations in a-will employment
contracts” 1d. The Cincinnati Bell court further noted that in Merrill, the court “was careful to
heed the legd rignt of employers to pursue a certan amount of sdf-interest in the creation of
contractud relationships’ and “held that, to plead properly a cam for breach of an implied
covenant of good faith and far deding in the inducement of employment, a plantiff must dlege
‘an aspect of fraud, decet or misrepresentation.”” Id. a 992-93 (quoting Merrill, 606 A.2d at
101-02). The court in the Cincinnati Bel case then stated, “[t]his Court should be no less cautious
or exacting when aked to imply contractua obligations from the written text of a limited
patnership agreement.” 1d. a 993. Defendants argue that this sngle sentence clearly illustrates
an intet by the Delaware Supreme Court to incorporate the fraud standard of the employment-at-
will context into the commercia transaction context. A full reading of Cincinnati Bdl, however,
indicates that the court was Imply stressing the narrow scope of the implied covenant and that
goplication of the covenant is a “cautious enterprise” Id. a 992-93. There is no indication in
Cincinnati Bell that the court utilized the fraud standard of Merrill in resolving the appeal. In
ghort, Cincinnati Bell in no way suggests that the jury in this case should have been ingructed that
plantiffs were required to prove that defendants acted fraudulently in order to prove a breach of
the implied covenant and, more importantly, the court believes that the Delaware Supreme Court,

if faced with the issue, would refuse to adopt such a requirement.
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Moreover, defendants congruction of Delaware law on good fath and far deding is
illogicd as it would render a good fath and far deding dam entirdy duplicative of a fraud clam.
In fact, defendants essentidly contend that plaintiffs good fath and far deding clam should be
converted into one of fraud. Under defendants theory, then, plaintiffs could not prevall on ther
good fath and far deding cdam without adso prevaling on ther fraud cdam. Any diginction,
then, between the two dams would be lost. Such a result would be untenable, as the Delaware
Supreme Court obvioudy recognizes a diginction between the two clams. See Desert Equities,
Inc. v. Morgan Stanley Leveraged Equity Fund, II, L.P., 624 A.2d 1199, 1207-08 (Del. 1993)
(digtinguishing claim of fraud from alegations of bad faith).

Hndly, defendants contend that the court’s ingtruction on the duty of good faith and far
deding was erroneous because it faled to inform the jury that plaintiffs were required to show
afirmetive acts of bad faith on the part of defendants. The court’s instruction advised the jury that
a violation of the implied covenant of good fath and far deding “implicitly indicates bad fath
conduct.” While defendants may have preferred different language concerning bad faith, they have
not identified how the court's indruction departs from or incompletely portrays Delawvare law.
Moreover, defendants have not demonstrated why plantiffs proof of a breach of the duty of good
fath and far deding is inadequate without further proof of afirmaive acts of bad faith conduct.
The court, then, rgects defendants agument that the indruction was erroneous. See True North,
191 F. Supp. 2d a 517-18 (rgecting argument that indruction was erroneous because it faled to
advise that the clamant must prove that the other party acted in bad fath where movant faled to

show how the court’ s ingtruction was inconsstent with Delaware [aw).
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. Plaintiffs Moation to Alter or Amend the Judgment

The judgment entered on November 21, 2002 dates that plaintiffs Horizon and Mr. Pepper
shdl recover on ther breach of contract clam “the sum of $2,500,000.00, with interest thereon
a the rate of 1.46 percent per axnum as provided by law.” Plaintiffs move to ater or amend the
judgment to reflect the parties contractudly agreed interest rate of 2 percent per month.? In that
regard, the rdevant section of the purchase agreement executed by the parties states as follows:

In the event that the Non-Defaulting Party is entitled to recelve an amount

of money by reason of the Defaulting Party’s default hereunder, then, in addition to

such amount of money, the Defalting Party shdl promptly pay to the Non-

Defaulting Party a sum equa to interest on such amount of money accruing a the

rate of 2% per month (but if such rate is not permitted under the laws of the State

of Delaware, then a the highest rate which is permitted to be paid under the laws of

the State of Delaware) during the period between the date such payment should have

been made hereunder and the date of the actua payment thereof.
See Purchase Agreement, Section 13.2(b) (Trid Exhibit 227a). Defendants oppose plaintiffs
motion for three reasons. According to defendants, the contractual rate of interest pecified in
the purchase agreement is preempted by the standard rate contained in 28 U.S.C. § 1961; plaintiffs
have waived their right to have the judgment accrue interest at the parties contractually agreed
rate; and the contrectudly agreed rate is not permitted under Delaware law. As set forth below,

the court concludes that parties are free to contract for a rate other than that specified in 28 U.S.C.

8 1961 and, thus, the federa datute does not supersede the parties agreement. Nonetheless,

2In their motion to ater or amend, plaintiffs also point out that the judgment entered on November
21, 2002 contains a typographica error in that the judgment states that the verdict was returned by the jury
on November 12, 2002. The jury, however, returned its verdict on November 21, 2002. The judgment
will be corrected, and plaintiffs motion will be granted, in this respect.
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because the court concludes that plaintiffs have waived their right to assert the rate set forth in the
purchase agreement by not preserving ther dam of entitement to such rate in the pretrid order
and by faling to rase the issue until after the entry of judgment, the court denies plantiffs
motion to dter or amend the judgment to the extent plaintiffs seek to enforce the rate established

in the purchase agreemen.

A. Whether Section 1961 Super sedes the Contractually Agreed Rate

Defendants contend that 28 U.SC. § 1961, the federal statute governing post-judgment
interest, must govern the awad of pod-judgment interest in this case despite the parties
contractual agreement for a different rate. Section 1961 dtates, in relevant part, that “[i]nterest
dhdl be dlowed on any money judgment in a civil case recovered in digtrict court” and that [sjuch
interest Sdl be cdculated from the date of the entry of the judgment, at a rate equa to the coupon
issue yidd equivdent (as determined by the Secretary of the Treasury) of the average accepted
auction price for the last auction of the fifty-two week United States Treasury bills settled
immediately prior to the date of the judgment.” 28 U.S.C. § 1961(a).

In support of their argument, defendants direct the court to Wilmington Trust Co. V.
Aerovias de Mexico, SA. de C.V,, 893 F. Supp. 215, 220 (S.D.N.Y. 1995), where the court
cdculated post-judgment interest a the section 1961 rate despite a contractud agreement
providing for a higher rate. In that case, the didtrict court Smply stated that the language of section
1961(a) is mandatory and must govern the interest rate on any judgment debt:

The language of [section 1961(a)] is mandatory: once a clam is reduced to
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judgment, the origind dam is extinguished, and a new clam, called a judgment

debt, arises. Section 1961(a) governs the interest rate on this judgment debt. Carte

Blanche (Sngapore) v. Carte Blanche (Int.), 888 F.2d 260 (2d Cir. 1989), dting

Kotsopoulos v. Asturia Shipping Co., SA., 467 F.2d 91 (2d Cir. 1972).
Id. at 220-21. The Wilmington case, however, is not entirdy helpful for purposes of this court’s
andyss of whether parties can contract for a rate of interest different from the rate set forth in
section 1961(a). In that regard, the district court in Wilmington did not expresdy address whether
the parties could contract around the federal Statute. Rather, the court seemed to assume that the
parties would not be permitted to do so under Second Circuit precedent. However, Carte Blanche
and Kotsopoulos, the Second Circuit cases upon which the Wilmington court relies, do not stand
for the propogtion that parties cannot contract for a different rate of interest. In Kotsopoulos,
a maitime case, the issue before the Second Circuit was only whether state lawv or federd law
would determine the appropriate rate of post-judgment interest in admirdty and maritime cases.
See 467 F.2d at 94-95. Smilaly, the Second Circuit in Carte Blanche did not address whether
parties to a contract could provide for a rate different than the standard rate set forth in section
1961(a). There, the Circuit held that an arbitrator could not impose a post-judgment interest rate
different than the rate edtablished in section 1961(a). See 888 F.2d at 268-69 (didtrict court
judgment dfirming an arbitration award is governed by section 1961(a) rather than rate set forth
in arbitration award).

Mantiffs on the other hand, urge that nearly every Circuit Court of Appeds to have

addressed this issue has concluded that the parties can agree to an interest rate other than the

standard one contained in 28 U.S.C. § 1961. For example, the Seventh Circuit in Central Sates,
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Southeast & Southwest Areas Pension Fund v. Bomar National, Inc., 253 F.3d 1011 (7th Cir.
2001), affirmed a digrict court’'s award of post-judgment interest pursuant to the rate agreed upon
in a penson trust agreemert rather than the standard rate contained in section 1961(a). In so
doing, the Seventh Circuit stated that “[i]t is well established that parties can agree to an interest
rate other than the standard one contained in 28 U.S.C. § 1961.” Id. a 1020. In support of its
satement, the Seventh Circuit cites to the Fifth Circuit's decison in Hymel v. UNC, Inc., 994
F.2d 260, 265 (5th Cir. 1993).

In Hymel, the Ffth Circuit “noted” that the district court was correct when it awarded post-
judgment interest at a rate of 9 percent per anum pursuant to express language contained in a
promissory note executed by the parties. Id. a 26566. The Circuit summarily reected the
agument that section 1961 applies in every case without exception and, in doing so, cited to
another Fifth Circuit case, In re Lift & Equipment Service, Inc., 816 F.2d 1013 (5th Cir. 1987).
See id. In In re Lift, a case arigng out of the bankruptcy court, the parties disputed whether the
creditor was entitled to post-judgment interest under Louisgana law or under section 1961(a). 816
F.2d a 1018. The Fifth Circuit, however, rgected both arguments and, embracing a view that none
of the parties had espoused, applied the interest rate set forth in the written assgnment of accounts
receivable. Id. In so doing, the Circuit stated, “While 28 U.S.C. § 1961 provides a standard rate
of post-judgment interest, the parties are free to dipulate a different rate, consstent with date
usury and other gpplicable laws.” Id.

While the Ffth Circuit in In re Lift offered no explandion for its conclusion, it cited to

a Ninth Circuit decison, Investment Service Co. v. Allied Equities Corp., 519 F.2d 508 (9th Cir.
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1975). In that case, the district court judge applied the interest rate agreed upon by the parties in
a promissory note. Id. a 511. The guarantor of the loan argued that the assgnee of the note was
only entitlted to the legd rate of interest under Oregon state law. See id. The Ninth Circuit
regjected the argument:

It is true that the contractua duty here is discharged by merger once the judgment

is entered on the note. Restatement of Contracts § 444. However, upon entry of

the judgment the legd rate of interest gpplicable should agpply unless the parties

have agreed in the note that some other rate of interest shal apply. Corbin on

Contracts § 1045 (1962).
Id. The court’s reliance on Corbin, however, is somewhat puzzling in that Corbin does not purport
to draw any concluson about the effect of a judgment on the parties contractual agreement to a
dfferent rate and it does not address a contractua agreement for post-judgment interest; rather,
the section cited by the Ninth Circuit deds only with the payment of interet as “agreed
compensation” for a breach of the contract. See Arthur Linton, Corbin on Contracts § 1045
(Interim ed. 2002) (expresdy dating that section 1045 addresses neither a contract rignt to
interest nor Satutory rights thereto, but only interest recoverable as compensatory damages for
a breach of contract). In any event, the court ultimately applied Oregon’'s legd-rate-of-interest
satute, which specifically provides that parties to a contract can agree to a higher rate of interest
provided that such rate does not exceed the maximum rate alowed by law. Seeid.

The court concedes at the outset that the cases relied upon by plaintiffs, to the extent those
cases purport to dand for a wel-recognized rule that paties are free to contract for an interest

rate other than the rate established in section 1961(a), are problematic in certain respects. In large

part, the cases offer very litle andyds as to why parties would be able to contract around the
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seemingly mandatory languege of section 1961(a). Moreover, in severa of the cases, the precise
issue was not one that the court had to decide and, thus, any conclusons about the issue would be
mere dicta. Nonethdless, it is clear that the Seventh, Fifth and Ninth Circuits consder it beyond
dispute that parties are free to contract for whatever post-judgment interest rate they choose. In
addition, the Fourth Circuit, dbat in an unpublished decison, expresdy adopted the Fifth Circuit's
Hymel decison in dfirming a didrict court's award of post-judgment interest at a rate set forth
in a stock redemption agreement as opposed to the rate set forth in section 1961(a). See Carolina
Pizza Huts, Inc. v. Woodward, 67 F.3d 294, 1995 WL 572902, at *3 (4th Cir. Sept. 29, 1995).
Moreover, a least one didrict court has declined to award post-judgment interest at the section
1961(a) rate where the parties sipulated to the entry of a judgment which provided for interest at
a higher rate. See In re Connaught Properties, Inc., 176 B.R. 678, 684-85 (Bankr. D. Conn.
1995).

In the end, the court is cdled upon to redlve a difficult legd issue on which the Tenth
Circuit has not been cdled to opine-an issue that is rendered that much more difficult in light of
the dearth of on-point analyss by other courts. After carefully weighing both sdes of the issue,
the court ultimady beieves that the Tenth Circuit would likely concur with those Circuits that
have hdd tha parties should be and are dble to contract for a rate other than the rate set forth in
section 1961(a). While section 1961 without a doubt uses mandatory language, the court
concludes that Congress intended it to be mandatory in the sense that a district court or other third
party (e.g., an arbitrator) has no discretion to award a different rate of interest or to decline to

award post-judgment interest. See, e.g., Bdl, Boyd & Lloyd v. Tapy, 896 F.2d 1101, 1104 (7th
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Cir. 1990) (section 1961(a) dlows the judge no discretion to deny the interest authorized by that
section); Carte Blanche, 888 F.2d at 269 (the language of section 1961 is mandatory and its terms
do not pamit the exercise of judicial discretion in its application). The court, however, can
discern no sound reason why Congress would have intended that parties themsdves could not
agree to a different rate. Thus, the court rgects defendants contention that section 1961(a)

supersedes the rate agreed upon by the partiesin the purchase agreement.

B. Whether Plaintiffs Waived the Right to Assert the Contractually Agreed Rate

Defendants also oppose plaintiffS motion to dter or amend on the grounds that plaintiffs
waived the right to assert the 2% per month rate by faling to include that rate in the pretrial order.
Fantiffs concede that they did not aticulate in the pretrid order their clam of entittement to a
higher rate of post-judgment interest. Nonetheless, plaintiffs contend that no such clam needed
to be asserted in the pretrid order. As explained below, the court disagrees with plaintiffs on this
point.

In ther papers, plantiffs rely to a large extent on the legd principles that an awvard of post-
judgment interest is mandatory, see Bancamerica Commercial Corp. v. Mosher Steel of Kansas,
Inc., 103 F.3d 80, 81 (10th Cir. 1996), and, as such, must be made regardless of what what was
demanded in the complaint or stated in the pretrid order. See Bell, Boyd & Lloyd v. Tapy, 896
F.2d 1101, 1104 (7th Cir. 1990); 10 Charles Alan Wright, Arthur R. Miller & Mary Kay Kane,
Federal Practice and Procedure 8§ 2664 at 186-87 (1998). However, the issue is not whether

plantiffs were required to request post-judgment interest in the pretrial order to receive an award
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of post-judgment interest. The law is clear (and defendants do not dispute) that plantiffs are
entitled to post-judgment interest, at least at the rate established in 28 U.S.C. § 1961(a), despite
thar falure to request such an award in the pretrial order. The issue as this court sees it is
whether plantiffs are entitted to an award of post-judgment interest a the higher rate of interest
gpecified in the purchase agreement when no such request was made in the pretrial order.

It is axiomatic that a Rule 59(e) motion cannot be used to raise a new issue that could have
been raised prior to judgment. See Steele v. Young, 11 F.3d 1518, 1520 n.1 (10th Cir. 1993); 11
Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure 8§
2810.1 (2d ed. 1995). In other words, Rule 59(e) is “amed a recondgderdion, not initid
consideration” and, thus, a party may not rely on Rule 59(e) to raise an argument which could, and
should, have been made before judgment issued. United States ex rel. Noyes v. Kimberly Constr.,
Inc., 2002 WL 1722139, a *3 (10th Cir. Jy 25, 2002) (emphass in origind). Despite
plantiffs ingstence that they did not need to raise the issue prior to judgment, it is beyond dispute
that plaintiffs could have raised the issue prior to judgment. Unlike an award of posjudgment
interest pursuant to 28 U.S.C. § 1961, the award sought by plaintiffs here was not necessarily a
“gven” In that regard, while defendants assart only legd arguments in oppostion to plantiffs
dam of entittement to the higher rate of interest, it is possible that defendants could have sought
to rase factud arguments in opposition to the clam. For example, defendants could have asserted

that section 13.2(b) was dtered by plantiffs after the contract was signed.’®* Had defendants so

3No one, of course, is suggesting that plaintiffs did so; the court is Ssmply posing a hypothetical for
illustrative purposes to demongtrate that there might have been fact-based defenses available to defendants
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asserted, then they would have been entitled to have the jury resolve that dispute. Because a court
is not permitted to give rdief under Rule 59(e) “if this would defeat a party’s right to jury trial on
an issue” see Wright, Miller & Kane, supra, 8 2810.1, then the fact that one in the place of
defendants might have had fact-based defenses avalable renders plaintiffs request for award of
postjudgment interest pursuant to the purchase agreement the type of request that cannot be raised
for the firg time pursuant to Rule 59(e).

According to plantiffs defendants were nonetheless on notice that plaintiffs would assert
a dam of etitlement to an award of posjudgment interest a the higher rate because defendants
executed the purchase agreement and are charged with knowledge of the contents of that
agreement. The court finds this argument disngenuous as it is clear that plantiffs themsdves did
not remember (or perhaps even recognize) that the purchase agreement provided for a higher rate
of interest until very late in the litigation process. Indeed, section 13.2(b) provides not only for
posjudgment interest, but prgudgment interest—a remedy that plantffs faled to request a any
time during the course of the litigation (and a remedy that plantiffs acknowledge they cannot now
seek).  Paintiffs failure in that regard demondtrates to the court that they were not aware of or
did not remember the contents of section 13.2(b). Moreover, while section 13.2(a) provides for
a prevaling party to recover reasonable attorneys fees, plantiffs did not assert a clam for fees

in the pretrid order. This dso demondrates to the court the likdihood that plantiffs had not

had the issue been raised by plaintiffs. Thus, because plaintiffs were not necessarily automatically entitled to
the higher rate, the court rgects plaintiffs contention that Federal Rule of Civil Procedure 54(c) requires an
award of post-judgment interest at the higher rate irrespective of the contents of the pretrid order.

42




considered the contents of section 13.2 in connection with this case a any time prior to entry of
the pretrial order. Only after defendants asserted in the pretria order a right to recover fees did
plantiffs scour the purchase agreement looking for the source of defendants clam. At that point,
after the entry of the pretrid order, plaintiffs moved to amend the pretrial order to assert a clam
for fees. The court granted that motion because defendants, who had asserted a clam for the
recovery of fees pursuant to the purchase agreement, were not prejudiced by the addition of that
dam in tha they cdealy had knowledge of that portion of the contract and they had not
demondtrated that plaintiffs right to recover fees would affect the trid of the casein any way.

The court concludes that defendants were entitled to notice from plaintiffsqprior to tria
and, hopefully, at least by the date of entry of the find pretrid order—that plantiffs intended to
seek pogjudgment interest at the contractua rate. Such notice would have enabled defendants to
ascertain whether they had any good faith factua arguments to raise in the face of section
13.2(b)—factud arguments that could have been presented to the jury. Moreover, such notice
would have permitted defendants to assess fully the risk of bringing this case to trid. More
goecificdly, defendants would have been able to ascertain the tota potentia exposure that they
might face if the jury, as they did, returned a verdict in favor of plantiffs Indeed, the interest rate
set forth in the contract—2 percent per month—would expose defendants to an additional $600,000
per year in indebtedness to plaintiffs on a verdict of $2.5 million, assuming the jury’s verdict is
upheld on appeal. In short, the court believes that defendants were entitled to actud notice that
plantiffs recovery might encompass this Sgnificant amount.

In sum, plantiffs motion to dter or amend the judgment is denied to the extent plaintiffs
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seek an award of podt-judgment interest pursuant to the interest rate set forth in the parties

purchase agreement.

C. Whether Delaware Law Prohibits Application of the Contractually Agreed Rate

Because the court denies plantiffs motion on the grounds that plaintiffs waved thar right
to assart the higher interest rate found in the purchase agreement, the court need not address
defendants argument that the higher rate is not permitted under Delaware law. Nonetheless, in
the interest of judicia economy in the event the parties appeal this court's decison to the Tenth
Circuit, the court notes, without eaborating in ful detal, that it would conclude that the higher
rate established in the contract is permissible under Delaware law.

The Ddaware lav governing post-judgment interest is codified a section 2301 of Title 6
of the Dlaware Code and states, in rlevant part, asfollows:

Any lender may charge and collect from a borrower interest at any rate
agreed upon in writing not in excess of 5% over the Federal Reserve discount rate
including any surcharge thereon, and judgments entered after May 13, 1980, shdl
bear interest a the rate in the contract sued upon. Where there is no expressed
contract rate, the legd rate of interet ddl be 5% over the Federa Reserve
discount rate induding any surcharge as of the time from which interest is due
provided, that where the time from which interest is due predates April 18, 1980,
the legd rate shdl remain asit was a such time.

Id. § 2301(a). The court agrees with defendants that section 2301(a) clearly provides that no
interest rate can exceed 5% over the federd discount rate and rejects plantiffS argument that

because the judgment in this case was entered after May 13, 1980, section 2301(a) permits

interest to accrue at a contractually agreed rate.




However, as plantiffs highlight in thar papers, section 2301(c) expresdy provides that
there is “no limitation on the rate of intere which may be legdly charged for the loan or use of
money, where the amount of money loaned or used exceeds $100,000, and where repayment
thereof is not secured by a mortgage againg the principa residence of any borrower.” While
defendants urge that this provison does not apply because it is limited to the context of a
unsecured loan between a lender and a borrower, section 2301(a) on its face would aso appear to
goply only to lenders and borrowers. Thus, if subsection (&) applies to the purchase agreement (as
defendants urge that it does), then subsection (¢) would have to apply as wel. In any event,
defendants are precluded under Deaware lav from chdlenging the contractual rate as usurious.
See Dd. Code. tit. 6 8 2306 (“No corporation . . . or limited ligdility company . . . shall interpose
the defense of usury in any action.”).

For these reasons, the court would conclude that the rate of interest agreed upon by the

parties in the purchase agreement is not prohibited by Delaware law.

[11.  Plaintiffs Motion for Attorneys Fees, Costs and Expenses

The purchase agreement executed by the parties provides tha the prevaling party shdl be
entitted to recover from the defallting party dl costs and expenses, including reasonable
attorneys fees, incurred in connection with enforcing the terms of the purchase agreement. See
Purchase Agreement, Section 13.2(@) (Trid Exhibit 227a8). Pursuant to this provison of the

contract, and having prevailed on therr breach of contract clam, plaintiffs Horizon and Mr. Pepper
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seek attorneys fees and expenses totaling $846,740.35.24 As set forth below, with the exception
of afew minor adjusments, the court grants plaintiffs motion.™

The parties have dipulated to the reasonableness of al hilling rates and, thus, the court need
not address that issue. To the extent defendants do oppose plaintiffs fee request, that opposition
is both exceadingly narrow and easly resolved. Defendants assert that plaintiffS request is smply
too exorbitant because of the “limited success’ achieved by plaintiffs a trid. To be clear,
defendants have not articulated any objections to any specific portion of the fee request or
plantiffs billing records and they do not contest any specific time entries. Instead, defendants
assert only a generd objection to the fee request as unreasonable. Indeed, in the face of a request
for nearly $850,000 in fees and expenses, defendants have submitted a brief that is less than 9
pagesin length.

Defendants suggest in thar papers that they are rdieved of the burden of objecting to

“Paintiffs fee request coversthe time period ending December 31, 2002. To the extent plaintiffs
intend to recover fees, costs and expenses incurred in January 2003 in connection with responding to
defendants motion for judgment as amatter of law and filing their initid fee gpplication, plantiffs mugt filea
motion for a supplemental award of fees, asthose figures are not presently before the court. To the extent
plaintiffs intend to seek feesin connection with defending an apped filed by defendants, plaintiffs must direct
such arequest to the Tenth Circuit. See, e.g., San Juan Prods,, Inc. v. San Juan Pools of Kansas, Inc.,
849 F.2d 468, 477 (10th Cir. 1988).

Because plaintiffs fee request sems from a contractud fee provision, plaintiffs request is subject
to far less scrutiny than a request made pursuant to a fee-shifting statute and the court does not possess the
same degree of equitable discretion to deny such fees asit has when applying a statute providing for a
discretionary award. See United Statesex rel. C.J.C., Inc. v. Western Sates Mechanical Contractors,
Inc., 834 F.2d 1533, 1547-50 (10th Cir. 1987) (remanding claim for attorneys fees made pursuant to
contractua fee provison where digtrict court reduced the fee and, in doing o, applied the wrong standard
and scrutinized the fee request too closdly). In such cases, fees are “routingly awarded” unlessthetrid
court determines that an award consstent with the request would be inequitable or unreasonable. 1d. at
1548.
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goecific portions of plantiffs fee request because, according to defendants, plaintiffs have faled
to meet thar burden of showing that the request is reasonable. The court disagrees. To meset ther
burden of proving the number of hours reasonably spent on the litigation, plaintiffs “must submit
meticulous, contemporaneous time records that reved, for each lawyer for whom fees are sought,
dl hours for which compensation is requested and how those hours were dlotted to specific
tasks.” United Phosphorus, Ltd. v. Midland Fumigant, Inc., 205 F.3d 1219, 1233 (10th Cir.
2000) (ating Case v. Unified Sch. Dist. No. 233, 157 F.3d 1243, 1249-50 (10th Cir. 1998)). The
digtrict court, then, may reduce the number of hours when the time records provided to the court
are inadequate. Id. at 1233-34. The court has reviewed the billing records submitted by plaintiffs
and those records are more than adequate to meet plaintiffs burden.

Defendants adso invite the court to dissect plantiffs hilling records in an effort to
determine or “approximate’ those fees that are dtributeble to the breach of contract dam and
those fees that are atributable to the unsuccessful clams. The court, however, is not obligated
to comb the record to ferret out deficiencies in plaintiffs submission. It is defendants obligation
to direct the court to such deficiencies if they beieve such deficiencies exis. See Public Serv.
Co. of Colorado v. Continental Casualty Co., 26 F.3d 1508, 1521 (10th Cir. 1994) (*We do not
fed that the trid judge was obligated to comb the evidence before him—conssting of voluminous
atorney hilling records-to ferret out gaps or incondgencies in the evidence presented on the
fees””); see also United Sates ex rel. C.J.C., Inc. v. Western States Mechanical Contractors,
Inc., 834 F.2d 1533, 1549 (10th Cir. 1987) (“[T]he trid court is not responsible for independently

cdculding a ‘reasonable fee”). Nonetheless, the court has reviewed the billing records and, in
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large part, concludes that plantiffS fee request is a reasonable one. The court will, however,
deduct from plantiffsS request fees of $67.50 for work performed by attorney Norma Segel on
April 15, 2002 and fees of $585.00 for work performed by atorney Amy Baumann on August 14,
2002. It is apparent from plantiffS papers that they intended to deduct these fees from their
request (and to request fees for attorney time only to the extent work was done by the two primary
lavyers involved in the case-George Hanson and Todd McGuire) but, presumably by oversight,
neglected to do so. Similarly, the court will deduct fees of $3195.00 incurred during July 2002
in connection with plaintiffS motion to compel discovery. Agan, plantiffS pepers indicate that
they intended to deduct these fees from therr request, having dready recovered this sum from
defendants by virtue of this court’'s July 25, 2002 order, but the hilling records indicate that this
deduction was not, in fact, made.

To reterate, then, asde from these minor deductions, the court has reviewed the hilling
records and, in the absence of any gpecific objection to plantiffS request and in the absence of
ay evidence tha the hours cdamed by plantiffs are unreasonable, concludes that plaintiffs fee
request is a reasonable one. See Robinson v. City of Edmond, 160 F.3d 1275, 1279, 1285-86
(10th Cir. 1998) (plantiffs requested $186,000 in fees and defendants generdly objected to this
request as unreasonable but specificaly articulated objections to only $43,000 of the request,
leaving $142,000 in requested attorney’s fees “not separately contested;” district court abused its
discretion in reducing fee award in part because the end result was a fee award that was below the
“unrebutted,” “unchdlenged,” and “uncontested” amount of the fee request); Sheets v. Salt Lake

County, 45 F.3d 1383 (10th Cir. 1995) (afirming trid court's fee award in pat because
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defendants faled to proffer any evidence that the hours clamed were unreasonable and, instead,
amply made unsubstantiated dlegations that the fees were duplicative and exorbitant in nature).

Defendants generd objection to plantiffS request is tha the request is smply
unreasonable in light of plantiffs “limited success’—plaintiffs prevailed only on ther “rdativey
smple’ contract clam. In the context of this litigetion, however, a verdict of $2.5 million is a
ubgtantid victory for plantiffs and there was nothing “smple’ about the contract clam. Rather,
the case presented complex commercid issues and plantiffS counsd successfully developed
those issues at trid. Indeed, Mr. Pepper and Horizon's breach of contract clam—the clam on
which plantiffs ultimately succeeded—encompassed a clam that defendants had breached the
implied covenant of good fath and far deding, a dam that is often difficut for judges and
lavyers to comprehend let done lay persons on a jury. To prove plantiffs clam a trid,
plantiffs counsd could not rely on an express term of the contract and could not point to one
goecific act that condtituted defendants breach. Instead, counse was required to convey to the
jury that defendants entire course of conduct (conduct that spanned over 18 morths) breached an
“implied” duty to act in “good fath.” Despite the sheer volume of evidence needed to describe
and place in context defendants course of conduct, coupled with the need to fit that evidence into
amorphous concepts like “good fath” and “implied duty,” plantiffs counsd achieved a muilti-
million dollar verdict for his dients  For these reasons, the court readily concludes (and
defendants cannot serioudy dispute) that plantiffs obtaned excdlent results a trid. See
Hampton v. Dillard Dep't Sores, Inc., 247 F.3d 1091, 1120 (10th Cir. 2001) (proper focus is

on the overdl reief obtaned). No blanket reduction is warranted and plaintiffs counsd is
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deserving of a fuly compensatory fee. See Hensley v. Eckerhart, 461 U.S. 424, 433-35 (1983).

In a related vein, defendants contend that plaintiffs are only permitted to recover those
reesonable fees and expenses incured in connection with the pursuit of their contract clam.
Defendants contend that plantffs are improperly atempting to recover fees and expenses
associged with the numerous dams on which plaintiffs did not prevall & trid and that the time
and labor required to present evidence to the jury that defendants breached the purchase agreement
was “only a smdl part of that actudly expended by plantiffS counsd.”  The court rgects this
agument, too. As an initid matter, plantiffS papers demondrate that plantiffs counsd have
already excluded from thar request those hours associated with discrete research and other work
related to plantffs satutory discrimingtion dams induding hours spent working with plantiffs
expert witness concerning plantiffs potential damages under Title VII.  See Robinson, 160 F.3d
at 1281 (prevaling party must make a good faith effort to exclude from request those hours that
are excessve, redundant or otherwise unnecessary).

In any event, in ligt of the fact that mogt, if not dl, of the unsuccessful clams were
intertwined with the successful breach of contract clam through a common core of fact or related
legd theories, any reduction of fees would be inappropriate. See id. at 1283 (reversng didtrict
court’s reduction of fee award on the grounds that plaintiffs achieved only partial success where
dl unsuccessful dams were intetwined with the successful clams). The law is clear that when
a lavaut consgts of reated dams a plantff who has won substantid rdief should not have his
atorney’s fee reduced smply because the court or jury did not adopt each contention raised. See

Hampton, 247 F.3d a 1120 (citing Jane L. v. Bangerter, 61 F.3d 1505, 1512 (10th Cir. 1995))
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(affirming digtrict court’s refusal to reduce fee award based on aleged limited success, dl of the
clams were dmilar and stemmed from the same sat of facts). Indeed, the Supreme Court has
cautioned that a court shoud exdude an unsuccessful clam from a fee award only if that dam
is“diginct in al repects’ from the successful dlam. See Hendley, 461 U.S. at 440.

Utilizing this standard (a standard that defendants do not even reference in their papers),
the court gamply cannot conclude that any of plaintiffSs unsuccessful clams are unrdated to the
pursuit of the ultimate result achieved. Indeed, any attempt to divide the hours expended in this
case on a clam-by-claim basis would be difficult and unjust. Nearly dl of the clams pursued by
plantiffs-paticulaly plantiffs fraud and breach of contract clams—centered on the same core
of facts.  Any invedtigation or devdopment of the fraud clam would necessaily have
encompassed plantiffs breach of contract dam (and vice versa) as both clams required careful
sorutiny of the parties pre-contractual negotigtions and the parties conduct throughout the course
of the contractud reationship. Thus, it is not surprisng to this court that the billing records of
plantiffs counsd, in lage part, do not disginguish between dams  See id. at 435 (“Much of
counsdl’s time will be devoted gengdly to the litigaion as a whole, making it difficult to divide
the hours expended on a dam-by-dam basis”). Moreover, the Tenth Circuit has emphaszed the
importance of dlowing litigants the “bresthing room” necessary to raise dterndive legal grounds
that seek the same result and, thus focusng on the actua result of the trid rather than dividing
atorneys fees by the number of successful dlams. See Robinson, 160 F.3d at 1283.

For the foregoing reasons, the court rgects defendants contention that a blanket reduction

of fees is warranted and, with the exception of the minor adjusments noted above, grants
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plaintiffs motion for fees and costs and expenses.

IT IS THEREFORE ORDERED BY THE COURT THAT plantiffS motion to ater or
amend the judgment (doc. #197) is granted in part and denied in part. Specificaly, the motion
is granted to the extent that a typographical error in the judgment shal be corrected and is
otherwise denied; plantiffS motion for attorneys fees, costs and expenses (doc. #198) is
granted in part and denied in part and the court awards plaintiffs fees, costs and expenses
in the amount of $842,892.85; and defendants renewed motion for judgment as a matter of law
pursuant to Rule 50(b) or, in the dternative, motion for remittitur and/or new trid pursuant to Rule

59 (doc. #199) isdenied.
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IT IS FURTHER ORDERED BY THE COURT THAT the clerk of the court shdl amend
the judgment to reflect this court’s award of $842,892.85 in attorneys fees, costs and expenses.
The amended judgment should aso be corrected to reflect that the jury returned a verdict on

November 21, 2002 as opposed to November 12, 2002.

IT ISSO ORDERED.

Dated this day of February, 2003, at Kansas City, Kansas.

John W. Lungstrum
United States Didtrict Judge
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